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CFTC Swaps Rule Could Cause Headaches For Insurers, States 
 
 
By Bibeka Shrestha 

Law360, New York (July 12, 2012, 9:59 PM ET) -- While insurers are largely rejoicing over the U.S. 
Commodities Futures Trading Commission's Tuesday move to exempt them from Dodd-Frank rules for 
the swaps market, the commission's decision to define insurance products untouched by the regulations 
could create confusion for insurers and state insurance regulators alike, experts say. 
 
The Dodd-Frank Wall Street Reform and Consumer Protection Act called for robust financial regulation 
of over-the-counter swaps markets but included a broad definition of "swaps" that swept up everything 
from insurance products to employment contracts. 
 
The CFTC and the U.S. Securities and Exchange Commission — the agencies in charge of imposing the 
Dodd-Frank rules on swaps — recently approved narrower, more detailed definitions of swaps, pleasing 
insurance groups like the American Insurance Association, but also raising concerns. 
 
The AIA said Thursday that the exception the CFTC had carved out for insurance products in its final rule 
was not as strong as the group had hoped for. Moreover, the commission came up with its own 
definition of insurance products that would be excluded from the Dodd-Frank rules rather than 
deferring to state regulatory definitions, as the AIA had suggested. 
 
"It could lead to a disconnect between federal and state definitions of insurance products," AIA 
spokesman Willem Rijksen told Law360. 
 
Over the past year, the insurance industry has been pushing for the CFTC to adopt definitions that 
aligned with the definitions of insurance set out under state laws, according to Matthew Gaul, a Steptoe 
& Johnson LLP partner who represents insurers. 
 
Gaul said that even if done with the best intentions, crafting a new definition with new language could 
lead to potential differences in interpretation and unintended consequences down the road. For 
example, he said, the CFTC definition of insurance could lead to overlaps between the insurance 
regulatory regime and the new federal swaps trading regime. 
 
"Insurance regulators could be telling you one thing on how to run your business, and the swap trading 
regulators could potentially be telling you something different," Gaul said. 
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J. Paul Forrester, a corporate finance and securities lawyer at Mayer Brown LLP, said most traditional 
insurance products would be exempted from the Dodd-Frank rules, but that there were a few insurance 
products at the margin that could run into potential issues, including industry loss warranties and other 
insurance products that don't require actual loss to be proven as called for under the CFTC definition. 
 
"There's certainly an interesting question about the authority of the CFTC to regulate swaps that 
constitute 'insurance,'" Forrester said. "I think that the CFTC's view is that it's not really insurance we're 
regulating; we're trying to regulate swaps." 
 
Any overlaps would cause confusion for state insurance departments as well when trying to regulate a 
product that counts as insurance under state definitions but does not count as insurance under the CFTC 
definition, thereby falling under Dodd-Frank rules for swaps. 
 
However, Frederick Bellamy, a Sutherland Asbill & Brennan LLP partner who focuses on regulation of life 
insurance and annuity products, noted that even if a product doesn't meet the CFTC's definition of 
insurance, that doesn't necessarily mean it would be considered a swap. The regulator will conduct a 
further analysis of the facts and circumstances in each case before determining whether the transaction 
counts as a swap or insurance, he said. 
 
According to Bellamy, the CFTC and the SEC have been careful in coming up with a definition for 
insurance. 
 
"They're afraid that two or three investment bankers on Wall Street will engage in big financial deals 
that could be disguised or fit within a definition of insurance, and therefore escape swap or derivative 
regulation," he said. 
 
But Steven Lofchie, a co-chair of Cadwalader Wickersham & Taft LLP's financial services department, 
said he was skeptical that companies would engage in that kind of conduct. 
 
"Designing a product to be insurance rather than a swap doesn't seem like an easy end-run of Dodd-
Frank," Lofchie said. "Insurance regulation is generally very substantial. It would just be out of the frying 
pan, into the fire." 
 
Lofchie said it would have been an improvement if the CFTC were to say any product sold as insurance 
by an insurance company regulated under applicable state laws is not a swap. 
 
Now, insurance companies will have to analyze every product it offers to determine if it counts as 
"insurance" under the CFTC definition, Lofchie said. 
 
--Editing by Elizabeth Bowen and Richard McVay. 
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